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John.Watson@bakermckenzie.com

Ms. Kasey Barton

U.S. Environmental Protection Agency
77 West Jackson Blvd.

Mail Code C-14J

Chicago, IL 60604-3507

Via Email

RE:  Peabody Midwest Mining, LLC — Bear Run Mine, Indiana
March 22, 2012 Clean Water Act Section 308 Request
Docket No. V-W-12-308-09

Dear Kasey:

Consistent with our discussions, enclosed you will find a revised Effluent Sampling Plan for
Peabody Midwest Mining, LLC’s (“PMM”) Bear Run Mine submitted in response to U.S.
EPA’s Clean Water Act Section 308 Request for Information. As we have discussed, the
revised Plan incorporates the Agency’s request for additional effluent sampling of certain
cations and anions and additional metals (aluminum and vanadium).

As documented in my letter of May 23, 2012 and subsequent email correspondence of

June 7, 2012, U.S. EPA cannot support the breadth of the sampling requested of PMM and
now incorporated in the PMM Plan. While I do not intend to repeat PMM’s well
documented legal and technical position on these issues, it is sufficient to restate that none of
the requested additional sampling at issue in our recent discussions bears any relationship to
the Agency’s authority under the Clean Water Act, as expressly delegated to the Indiana
Department of Environmental Management (“IDEM?”), to regulate effluent discharges to
ensure the attainment of established water quality standards. We understand that PMM’s
views on the Section 308 Request are shared by IDEM which, in Bruno Pigott’s

June 15, 2012 letter to Tinka Hyde, characterizes the Agency’s actions here as, among other
things, “overreaching” and “impractical, inefficient and unreasonable.”

To be clear, PMM is unconcerned by the ultimate results of the data that will be generated
through the Agency’s mandated sampling. PMM has been through this exercise before and
has reams of historical data on the nature and character of discharges associated with its
operations. As you know, much of this information, including the results of extensive
sampling and monitoring at Bear Run, was previously provided to U.S. EPA last Fall in
response to your first Section 308 request for information. What PMM is very concerned
about, however, is how U.S. EPA intends to use this data and whether it will be subjected to
mischaracterization and distortion as a means to advance some ill-conceived Agency
objective. One need look no further than the Agency’s prior erroneous statements to the
Indianapolis Star regarding water quality at Bear Run to justify PMM’s skepticism here.
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U.S. EPA’s insistence on including aluminum in the parameters for effluent sampling under
the Plan highlights well the nature of PMM’s concerns. In the first instance, the Agency’s
request for aluminum sampling in the absence of established water quality standards in
Indiana is fundamentally at odds with the intent, structure and application of the Clean Water
Act both in Indiana and around the country. By mandating aluminum sampling at Bear Run,
U.S. EPA has now achieved the wholly illogical result of requiring sampling for effluent
discharges at Bear Run notwithstanding the fact that Alcoa operates an aluminum production
plant in Newburgh, Warrick County, Indiana that has no effluent limits for aluminum.

Moreover, the Agency’s defense of its request for aluminum sampling cites apparent
concerns with possible exceedances of U.S. EPA established freshwater aquatic health
criterion from 1988. There is little doubt that aluminum concentrations at Bear Run will
likely exceed the Agency’s 1988 guidance. Aluminum correlates well with total suspended
solids and is found in effluent across southern Indiana’s agricultural landscape — consistently
at higher concentrations in areas uninfluenced by coal mining operations. At the same time,
EPA’s 1988 aluminum criterion has been established by both the scientific and regulatory
community as being outdated and not reflective of existing science on aluminum toxicity in
the aquatic environment,' The attached memorandum and supporting documentation from
GEI Consultants explains the inherent, recognized flaws in the 1988 guidance and the
technical basis for revised aluminum standards that have superceded the 1988 guidance and
have been relied upon in numerous states in the implementation of their NPDES permit
programs (with the approval of U.S. EPA).

It is unclear how U.S. EPA intends to utilize the result of the aluminum effluent sampling
completed by PMM at the Bear Run Mine. To the extent the Agency is suggesting its 1988
guidance on aluminum is relevant to an analysis of water quality concerns, such a position is
misplaced and contrary to established science and regulation. Similar regulatory limitations
exist with respect to the use and reliance on cations and anions results, hence PMM’s
concerns over the potential mischaracterization and misuse of collected data that motivated
our initial objections to this element of the proposed Effluent Sampling Plan.

"1t is well understood that hardness plays a significant role in the toxicity of metals, including
aluminum, and other effluent constituents. The existing aluminum criteria in U.S. EPA’s 1988
guidance and other past studies and models, including the Mount STR Model, fail to properly account
for hardness impacts and do not reflect current science. As such, they have no relevance for use by
the Agency in any water quality assessments.

Ms. Kasey Barton Page 2
June 28, 2012



BAKER & MCKENZIE

PMM expects that the results from the implementation of the agreed upon Effluent Sampling
Plan will be the subject of discussion and dialogue among PMM and the Agency. By
pointing out our issues and objections now, PMM hopes to avoid the stated concerns over
the interpretation, regulatory significance and ultimate use of such data and information. By
proceeding with the implementation of the proposed Plan, Peabody is making no admissions
regarding the authority of U.S. EPA to request such sampling under Section 308 of the Clean
Water Act and expressly reserves all rights and defenses, including its right to cease
sampling at any time. Please call me should you have any questions regarding the attached
Effluent Sampling Plan.

Sincerely,,

John W. Watson

JWW/ac
Enclosure

ce: Mary Frontczak (w/encl.)

CHIDMS1/3049602.1
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Appendix A
EFFLUENT SAMPLING/BIOMONITORING ASSESSMENT PLAN

Pursuant to the Clean Water Act Section 308 Request for Information, dated March 22, 2012,
Peabody Midwest Mining, LLC (“Peabody”) has developed this Effluent Sampling/Biomonitoring
Assessment Plan (the “Plan”) for further monitoring, assessments and other studies in waters in and
around the Bear Run Mine, including portions of the Busseron Creek, Black Creek, Indian Creek, and
Maria Creek watersheds. As set forth herein, Peabody is proposing to conduct comprehensive
effluent sampling of wastewater discharges from the Bear Run Mine, including sampling and analysis
of chemical constituents far beyond the indicator effluent limits included in Peabody’s NPDES permit
and otherwise intended and promulgated under 40 CFR Part 434 and Indiana’s Coal Mining NPDES
permit requirements. Peabody is also proposing to complete additional biological assessment work to
supplement the 14 fish, 53 macroinvertebrates and 2,344 stream physical habitat evaluations already
conducted at Bear Run.

1. Effluent Sampling

Sample Locations

Peabody’s Bear Run Mine proposes to sample a total of six outfalls reporting to the four watersheds
(Black Creek, Busseron Creek, Indian Creek, and Maria Creek) that receive discharge from Bear Run
Mine. Representative outfalls were selected based on two criteria: (1) the outfall’s receiving
watershed and (2) the type of mining related source water (drainage or pumpage) received, as
established by the EPA 308 Information Request priority system. Mine drainage status (alkaline or
undetermined) was not incorporated into the outfall criteria based on preliminary sampling results that
indicate all previously undetermined outfalls are alkaline (a Notice of Intent has been submitted to
IDEM to that effect for the remaining unclassified outfalls). The mining related source water priority
designations are as follows:

o Coal Refuse: areas where fine coal refuse is exposed to storm water. Coarse coal refuse is
returned to near the bottom of the active pit and covered by spoil. Fine coal refuse is sent to a
slurry basin.

e Coal Storage: areas near the preparation plant that include raw coal storage, product coal, and
coarse and fine refuse handling facilities.

e Active Mining: areas where topsoil, subsoil, and overburden have been removed. These
include locations where soil stockpiles have been or are being established, and where soil
stockpiles and overburden is exposed to storm water events.

e Reclamation: areas where spoil, subsoil, and topsoil have been replaced and vegetation has
been established.



The selection process includes at least one representative outfall for each of the four watersheds
receiving drainage from the Bear Run Mine affected area. One outfall was selected for each of the
Indian Creek and Maria Creek Watersheds (053 and 058, respectively). Two outfalls were selected
for the Black Creek watershed (18R reports to an unnamed tributary to Black Creek and 062 reports
to Spencer Creek). Two outfalls were also selected for the Busseron Creek Watershed (03R reports to
Buttermilk Creek and 044 reports to Middle Fork Creek). None of the active outfalls at the Bear Run
Mine receive source water from coal refuse (Priority 1); Outfalls 044 and 062 receive source water
from coal storage and coal preparation plant areas (Priority 2); Outfalls 18R, 053 and 058 receive
surface water drainage from active mine areas (Priority 3); and Outfall 03R receives surface water
drainage from reclamation areas (Priority 4). Sample locations are shown on Exhibit 1 (Map 4E1).
The watershed, receiving stream, and source water/priority classification for each outfall are found
below in Table 1.

Priority 1. Priority 2. Priority 3. Priority 4.
Coal refuse pile Coal preparation plant & | Controlled surface Reclamation areas
Watershed/ Receiving Permit # associated areas (includes | mine drainage areas
Stream refuse disposal areas.)
Busseron Creek /
Buttermilk Creek BZst NA 03R
Busseron Creek /
Middle Fork Creek | 52561 NA 044
Black Creek / Unnamed
Tributary S50 NA 18R
Black Creek / Spencer
Creek 52562 NA 062
Indian Creek / Pollard
DitCh S-256-4 NA 053
Maria Creek / Unnamed
Tributary SR NA 058

Table 1. Sample Locations Based on EPA Priority System

Sample Requirements

Effluent samples will be collected from each of the above listed outfalls twice a month for a total of
four months. Sample collection will be dependent on the discharge condition, with one sample
collected under base flow conditions and the other sample collected under precipitation conditions.
Effluent samples will be analyzed for the following analytes per discussion with EPA:

1. Cations: calcium, magnesium, sodium and potassium

2. Anions: chloride, sulfate and bicarbonate




3. Metals (total and dissolved): aluminum, cadmium, chromium, iron, manganese,
mercury*, selenium*, vanadium, zinc, antimony, arsenic, beryllium, copper, lead, nickel,
silver and thallium (* low level method)

4. Additional sampling parameters: pH (field), total dissolved solids (lab), specific
conductance (lab), acidity, alkalinity, hardness and total suspended solids

Analytes include selected cations, anions, total and dissolved metals and additional parameters that
will reflect any and all changes in water chemistry associated with mining activities. Samples will be
collected by experienced personnel using standard industry practices. All samples will be collected
using grab sample techniques, as agreed upon in technical discussions with Janet Pellegrini. Samples
will be collected into polyethylene containers, preservatives will be added when required, and the
samples will be placed in a cooler for transportation to the lab as required. Samples will be delivered
to either McCoy & McCoy Laboratories, Inc. in Madisonville, Kentucky; SGS Mineral Services
laboratory in Henderson, Kentucky; Environmental Certification Labs, Inc. in Farmersburg, Indiana
or other accredited laboratories as necessary.

Quality Assurance/Quality Control Measures

QA/QC samples will be collected in accordance with IDEM protocols, as described in IDEM’s Field
Surveys Section Field Procedure Manual (2002). Specifically, a field duplicate will be collected at a
rate of one duplicate for every 10 samples. A field blank will be collected as one blank for every 20
samples collected, or at a minimum one blank for every sampling event. Field documentation will
include sample collection records, quality control records, and general field procedures. Laboratory
documentation will include chain-of-custody forms, sample shipment information and management
records, test methods, and laboratory data sheets.

2. Biological Assessment

Biological monitoring and sampling will be conducted downstream of outfalls 03R, 18R and 062
(Map 4EIl). One sample will be collected at each location during the period of effluent sampling.
Biological evaluation methods will include macroinvertebrate and fish sampling as well as stream
physical habitat evaluation. Macroinvertebrate monitoring will follow the modified EPA Benthic
Macroinvertebrate Protocol designed by IDEM and detailed in Multi-Habitat Macroinvertebrate
Collection Procedure. Fish sampling will follow the EPA fish sampling protocol modified by IDEM
in Summary of Protocols: Probability Based Site Assessment. Stream physical habitat evaluation will
follow the EPA RBP II physical habitat evaluation method outlined by the EPA. Aquatic assemblages
will be analyzed using the IDEM Biological Studies Section mIBI and fIBI scores. Bench notes and
photographic evidence for each sample location will be submitted with the report.
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